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(g) Participating entity. The term 
‘‘participating entity’’ means with re-
spect to each of the debt guarantee 
program and the transaction account 
guarantee program, 

(1) An eligible entity that became an 
eligible entity on or before December 5, 
2008 and that has not opted out, or 

(2) An entity that becomes an eligible 
entity after December 5, 2008, and that 
the FDIC has allowed to participate in 
the program. 

(h) Noninterest-bearing transaction ac-
count. (1) The term ‘‘noninterest-bear-
ing transaction account’’ means a 
transaction account as defined in 12 
CFR 204.2 that is 

(i) Maintained at an insured deposi-
tory institution; 

(ii) With respect to which interest is 
neither accrued nor paid; and 

(iii) On which the insured depository 
institution does not reserve the right 
to require advance notice of an in-
tended withdrawal. 

(2) A noninterest-bearing transaction 
account does not include, for example, 
an interest-bearing money market de-
posit account (MMDA) as those ac-
counts are defined in 12 CFR 204.2. 

(3) Notwithstanding paragraphs (h)(1) 
and (h)(2) of this section, for purposes 
of the transaction account guarantee 
program, a noninterest-bearing trans-
action account includes: 

(i) Accounts commonly known as In-
terest on Lawyers Trust Accounts 
(IOLTAs) (or functionally equivalent 
accounts); and 

(ii) Negotiable order of withdrawal 
accounts (NOW accounts) with interest 
rates no higher than 0.50 percent if the 
insured depository institution at which 
the account is held has committed to 
maintain the interest rate at or below 
0.50 percent. 

(4) Notwithstanding paragraph (h)(3) 
of this section, a NOW account with an 
interest rate above 0.50 percent as of 
November 21, 2008, may be treated as a 
noninterest-bearing transaction ac-
count for purposes of this part, if the 
insured depository institution at which 
the account is held reduces the interest 
rate on that account to 0.50 percent or 
lower before January 1, 2009, and com-
mits to maintain that interest rate at 
no more than 0.50 percent at all times 
through December 31, 2009. 

(i) FDIC-guaranteed debt. The term 
‘‘FDIC-guaranteed debt’’ means newly 
issued senior unsecured debt issued by 
a participating entity that meets the 
requirements of this part for debt that 
is guaranteed under the debt guarantee 
program, and is identified pursuant to 
§ 370.5(h) as guaranteed by the FDIC. 

(j) Debt guarantee program. The term 
‘‘debt guarantee program’’ refers to the 
FDIC’s guarantee program for newly 
issued senior unsecured debt as de-
scribed in this part. 

(k) Transaction account guarantee pro-
gram. The term ‘‘transaction account 
guarantee program’’ refers to the 
FDIC’s guarantee program for funds in 
noninterest-bearing transaction ac-
counts as described in this part. 

(l) Temporary liquidity guarantee pro-
gram. The term ‘‘temporary liquidity 
guarantee program’’ includes both the 
debt guarantee program and the trans-
action account guarantee program. 

§ 370.3 Debt Guarantee Program. 
(a) Upon the uncured failure of a par-

ticipating entity to make a timely pay-
ment of principal or interest as re-
quired under an FDIC-guaranteed debt 
instrument, the FDIC will pay the un-
paid principal and/or interest, in ac-
cordance with § 370.12 and subject to 
the other provisions of this part. 

(b) Debt guarantee limit. (1) Except as 
provided in paragraphs (b)(2) through 
(b)(6) of this section, the maximum 
amount of outstanding debt that is 
guaranteed under the debt guarantee 
program for each participating entity 
at any time is limited to 125 percent of 
the par value of the participating enti-
ty’s senior unsecured debt, as that 
term is defined in § 370.2(e)(1)(i), that 
was outstanding as of the close of busi-
ness September 30, 2008, and that was 
scheduled to mature on or before June 
30, 2009. 

(2) If a participating entity that is an 
insured depository institution had ei-
ther no senior unsecured debt as that 
term is defined in § 370.2(e)(1)(i), or only 
had federal funds purchased, out-
standing on September 30, 2008, its debt 
guarantee limit is two percent of its 
consolidated total liabilities as of Sep-
tember 30, 2008. For the purposes of this 
paragraph (b)(2) of this section, the 
term ‘‘federal funds purchased’’ means: 
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(i) For insured depository institu-
tions that file Reports of Condition and 
Income, unsecured ‘‘federal funds pur-
chased’’ as that term is used in defin-
ing ‘‘Federal Funds Transactions’’ in 
the Glossary of the FFIEC Reports of 
Condition and Income Instructions, 
and 

(ii) For insured depository institu-
tions that file Thrift Financial Re-
ports, ‘‘Federal Funds’’ as that term is 
defined in the Glossary of the 2008 
Thrift Financial Report Instruction 
Manual. 

(3) If a participating entity, other 
than an insured depository institution, 
had no senior unsecured debt as that 
term is defined in § 370.2(e)(1)(i) out-
standing on September 30, 2008, the en-
tity may seek to have some amount of 
debt covered by the debt guarantee 
program. The FDIC, after consultation 
with the appropriate Federal banking 
agency, will decide, on a case-by-case 
basis, whether such a request will be 
granted and, if granted, what the enti-
ty’s debt guarantee limit will be. 

(4) If an entity becomes an eligible 
entity after October 13, 2008, the FDIC 
will establish the entity’s debt guar-
antee limit at the time of such designa-
tion. 

(5) If an affiliate of a participating 
entity is designated as an eligible enti-
ty by the FDIC after a written request 
and positive recommendation by the 
appropriate Federal banking agency 
(or if the affiliate has no appropriate 
Federal banking agency, a written re-
quest and positive recommendation by 
the appropriate Federal banking agen-
cy of the affiliated insured depository 
institution), the FDIC will establish 
the entity’s debt guarantee limit at the 
time of such designation. 

(6) The FDIC may make exceptions to 
an entity’s debt guarantee limit. For 
example, the FDIC may allow a partici-
pating entity to exceed the limit deter-
mined in paragraph (b)(1) or (b)(2) of 
this section, reduce the limit below the 
amount determined in paragraph (b)(1) 
or (b)(2) of this section, and/or impose 
other limits or requirements after con-
sultation with the entity’s appropriate 
Federal banking agency. 

(7) If a participating entity issues 
debt identified as guaranteed under the 
debt guarantee program that exceeds 

its debt guarantee limit, it will be sub-
ject to assessment increases and en-
forcement action as provided in 
§ 370.6(e). 

(8) A participating entity that is both 
an insured depository institution and a 
direct or indirect subsidiary of a parent 
participating entity may, absent direc-
tion by the FDIC to the contrary, in-
crease its debt guarantee limit above 
the limit determined in accordance 
with paragraphs (b)(1) through (b)(6) of 
this section, provided that: 

(i) The amount of the increase does 
not exceed the debt guarantee limit(s) 
of one or more of its parent partici-
pating entities; 

(ii) The insured depository institu-
tion provides prior written notice to 
the FDIC and to each such parent par-
ticipating entity of the amount of the 
increase, the name of each contrib-
uting parent participating entity, and 
the starting and ending dates of the in-
crease; and 

(iii) For so long as the institution’s 
debt guarantee limit is increased by 
such amount, the debt guarantee limit 
of each contributing parent partici-
pating entity is reduced by an amount 
corresponding to the amount of its con-
tribution to the amount of the in-
crease. 

(9) The debt guarantee limit of the 
surviving entity of a merger between 
or among eligible entities is equal to 
the sum of the debt guarantee limits of 
the merging eligible entities calculated 
on a pro forma basis as of the close of 
business September 30, 2008, absent ac-
tion by the FDIC after consultation 
with the surviving entity and its ap-
propriate Federal banking agency. 

(10) For purposes of determining the 
amount of guaranteed debt outstanding 
under paragraph (b)(1) of this section, 
debt issued in a foreign currency will 
be converted into U.S. dollars using the 
exchange rate in effect on the date that 
the debt is funded. 

(c) Calculation and reporting responsi-
bility. Participating entities are respon-
sible for calculating and reporting to 
the FDIC the amount of senior unse-
cured as defined in § 370.2(e)(1)(i) as of 
September 30, 2008. 

(1) Each participating entity shall 
calculate the amount of its senior un-
secured debt outstanding as of the 
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close of business September 30, 2008, 
that was scheduled to mature on or be-
fore June 30, 2009. 

(2) Each participating entity shall re-
port the calculated amount to the 
FDIC, even if such amount is zero, in 
an approved format via FDICconnect 
no later than December 5, 2008. 

(3) In each subsequent report to the 
FDIC concerning debt issuances or bal-
ances outstanding, each participating 
entity shall state whether it has issued 
debt identified as FDIC-guaranteed 
debt that exceeded its debt guarantee 
limit at any time since the previous re-
porting period. 

(4) The Chief Financial Officer (CFO) 
or equivalent of each participating en-
tity shall certify the accuracy of the 
information reported in each report 
submitted pursuant to this section. 

(d) Duration of Guarantee. For guar-
anteed debt issued on or before June 30, 
2009, the guarantee expires on the ear-
liest of the date of the entity’s opt-out, 
if any, the maturity of the debt, or 
June 30, 2012. 

(e) Debt cannot be issued and identi-
fied as guaranteed by the FDIC if: 

(1) The proceeds are used to prepay 
debt that is not FDIC-guaranteed; 

(2) The issuing entity has previously 
opted out of the debt guarantee pro-
gram, except as provided in § 370.5(d); 

(3) The issuing entity has had its par-
ticipation in the debt guarantee pro-
gram terminated by the FDIC; 

(4) The issuing entity has exceeded 
its debt guarantee limit for issuing 
guaranteed debt as specified in para-
graph (b) of this section, 

(5) The debt is owed to an affiliate, 
an institution-affiliated party, insider 
of the participating entity, or an in-
sider of an affiliate or 

(6) The debt does not otherwise meet 
the requirements of this part for FDIC 
guaranteed debt. 

(f) The FDIC’s agreement to include a 
participating entity’s senior unsecured 
debt in the debt guarantee program 
does not exempt the entity from com-
plying with any applicable law includ-
ing, without limitation, Securities and 
Exchange Commission registration or 
disclosure requirements. 

(g) Long term non-guaranteed debt op-
tion. On or before 11:59 p.m., Eastern 
Standard Time, December 5, 2008, a 

participating entity may also notify 
the FDIC that it has elected to issue 
senior unsecured non-guaranteed debt 
with maturities beyond June 30, 2012, 
at any time, in any amount, and with-
out regard to the guarantee limit. By 
making this election the participating 
entity agrees to pay to the FDIC the 
nonrefundable fee as provided in 
§ 370.6(f). 

(h) Applications for exceptions and eli-
gibility. (1) The following requests re-
quire written application to the FDIC 
and the appropriate Federal banking 
agency of the entity or the entity’s 
lead affiliated insured depository insti-
tution: 

(i) A request by a participating enti-
ty to establish or increase its debt 
guarantee limit, 

(ii) A request by an entity that be-
comes an eligible entity after October 
13, 2008, for an increase in its presump-
tive debt guarantee limit of zero, 

(iii) A request by a non-participating 
surviving entity in a merger trans-
action to opt in to either the debt 
guarantee program or the transaction 
account guarantee program, and 

(iv) A request by an affiliate of an in-
sured depository institution to partici-
pate in the debt guarantee program. 

(2) The letter application should de-
scribe the details of the request, pro-
vide a summary of the applicant’s stra-
tegic operating plan, and describe the 
proposed use of the debt proceeds. 

(3) The factors to be considered by 
the FDIC in evaluating applications 
filed pursuant to paragraphs (h)(1)(i) 
through (h)(1)(iii) of this section in-
clude: The financial condition and su-
pervisory history of the eligible/sur-
viving entity. The factors to be consid-
ered by the FDIC in evaluating applica-
tions filed pursuant to paragraph 
(h)(1)(iv) of this section include: The 
extent of the financial activity of the 
entities within the holding company 
structure; the strength, from a ratings 
perspective of the issuer of the obliga-
tions that will be guaranteed; and the 
size and extent of the activities of the 
organization. The FDIC may consider 
any other relevant factors and may im-
pose any conditions it deems appro-
priate in granting approval of applica-
tions filed pursuant to this paragraph. 
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(4) Applications required under this 
paragraph must be in letter form and 
addressed to the Director, Division of 
Supervision and Consumer Protection, 
Federal Deposit Insurance Corporation, 
550 17th Street, NW., Washington, DC 
20429. Applications made pursuant to 
paragraph (h)(1)(iii) of this section 
should be filed with the FDIC at the 
time the merger application is filed 
with the appropriate Federal banking 
agency and should incorporate a copy 
of the merger application therein. 

(5) The effective date of approvals 
granted by the FDIC under this para-
graph will be the date of the FDIC’s ap-
proval letter or, in the case of requests 
filed pursuant to paragraph (h)(1)(iii) of 
this section, the effective date of the 
merger. 

(i) The ability of a participating enti-
ty to issue guaranteed debt under the 
debt guarantee program expires on the 
earlier of the date of the entity’s opt- 
out, if any, or June 30, 2009. 

§ 370.4 Transaction Account Guarantee 
Program. 

(a) In addition to the coverage af-
forded to depositors under 12 CFR Part 
330, a depositor’s funds in a non-
interest-bearing transaction account 
maintained at a participating entity 
that is an insured depository institu-
tion are guaranteed in full (irrespec-
tive of the standard maximum deposit 
insurance amount defined in 12 CFR 
330.1(n)) from October 14, 2008, through 
the earlier of: 

(1) The date of opt-out, if the entity 
opts out, or 

(2) December 31, 2009. 
(b) In determining whether funds are 

in a noninterest-bearing transaction 
account for purposes of this section, 
the FDIC will apply its normal rules 
and procedures under § 360.8 (12 CFR 
360.8) for determining account balances 
at a failed insured depository institu-
tion. Under these procedures, funds 
may be swept or transferred from a 
noninterest-bearing transaction ac-
count to another type of deposit or 
nondeposit account. Unless the funds 
are in a noninterest-bearing trans-
action account after the completion of 
a sweep under § 360.8, the funds will not 
be guaranteed under the transaction 
account guarantee program. 

(c) Notwithstanding paragraph (b) of 
this section, in the case of funds swept 
from a noninterest-bearing transaction 
account to a noninterest-bearing sav-
ings deposit account, the FDIC will 
treat the swept funds as being in a non-
interest-bearing transaction account. 
As a result of this treatment, the funds 
swept from a noninterest-bearing 
transaction account to a noninterest- 
bearing savings account, as defined in 
12 CFR 204.2(d), will be guaranteed 
under the transaction account guar-
antee program. 

§ 370.5 Participation. 

(a) Initial period. All eligible entities 
are covered under the temporary li-
quidity guarantee program for the pe-
riod from October 14, 2008, through De-
cember 5, 2008, unless they opt out on 
or before 11:59 p.m., Eastern Standard 
Time, December 5, 2008, in which case 
the coverage ends on the date of the 
opt-out. 

(b) The issuance of FDIC-guaranteed 
debt subject to the protections of the 
debt guarantee program is an affirma-
tive action by a participating entity 
that constitutes its agreement to be: 

(1) Bound by the terms and condi-
tions of the program, including with-
out limitation, assessments and the 
terms of Master Agreement as required 
herein; 

(2) Subject to, and to comply with, 
any FDIC request to provide informa-
tion relevant to participation in the 
debt guarantee program and to be sub-
ject to FDIC on-site reviews as needed, 
after consultation with the appropriate 
Federal banking agency, to determine 
compliance with the terms and require-
ments of the debt guarantee program; 
and 

(3) Bound by the FDIC’s decisions, in 
consultation with the appropriate Fed-
eral banking agency, regarding the 
management of the temporary liquid-
ity guarantee program. 

(c) Opt-out and opt-in options. From 
October 14, 2008, through December 5, 
2008, each eligible entity is a partici-
pating entity in both the debt guar-
antee program and the transaction ac-
count guarantee program, unless the 
entity opts out. No later than 11:59 
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